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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

ABERCROMBIE AND FITCH TRADING CO., 

 

Opposer, 

§ 

§ 

§ 

§ 

 

v. 

 

SCHNITTGER, ISABELLA ELISABETH 

§ 

§ 

§ 

§ 

Opposition No. 91218738 

Applicant. § 

 

 

 

REPLY BRIEF IN SUPPORT OF MOTION TO STRIKE APPLICANT’S TESTIMONY 

AFFIDAVIT AND EXHIBITS A, B & D 

 

 Pursuant to the Trademark Trial and Appeal Board Manual of Procedure §§ 707.04 and 

502.02(b), Opposer Abercrombie & Fitch Trading Co. (“A&F”) respectfully submits this reply in 

support of its Motion to Strike the Testimony Affidavit of Applicant Isabella Schnittger and the 

Affidavit’s Exhibits A, B and D based on procedural deficiencies.  On January 8, 2016 Applicant 

Isabella Elisabeth Schnittger (“Applicant” or “Ms. Schnittger”) served A&F with a response to 

its motion containing a “revised” testimony affidavit and exhibits (“Applicant’s Revised 

Testimony”) (TTAB Dkt. No. 23), which attempts to submit inadmissible new evidence outside 

of her testimony period.  Applicant’s response also presents new procedural issues that do not 

meet the Trademark Trial and Appeal Board rules.  This Reply responds to (i) the new issues 

raised, and (ii) the new material filed by Applicant, in Applicant’s Revised Testimony.        

I. “Revised” Exhibit D Is Inadmissible New Testimony Submitted Outside of 

Applicant’s Testimony Period 

Applicant’s “revised” Exhibit D served with Applicant’s Revised Testimony is an 

entirely new exhibit containing new screenshots from two new websites that were not referenced 

in or attached to Applicant’s original Testimony Affidavit filed on December 1, 2015 
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(“Applicant’s Original Testimony”) (TTAB Dkt. No. 19).  Paragraph 7 and Exhibit D to 

Applicant’s Original Testimony discussed and contained images purportedly from the website 

www.aftshirt.com which Applicant claimed was an A&F website.  As established in A&F’s 

motion (TTAB Dkt. No. 20), and in the Rebuttal Testimony of Reid M. Wilson (TTAB Dkt. No. 

22), www.aftshirt.com is a counterfeit website which A&F has sued, and which a court has 

enjoined.  In Applicant’s Revised Testimony, Applicant maintains the same text in Paragraph 7 

(including the claim that Exhibit D contains examples of A&F’s use), but replaces the images in 

Exhibit D with new screenshots from different websites: www.ovashirt.com and  

www.ooooops.co.uk.   

The Board rules direct that “[n]o testimony shall be taken except during the times 

assigned.”  37 C.F.R. § 2.121(a).  The Board has held that evidence submitted outside of a 

party’s testimony period will be stricken and not considered.  Baseball America Inc. v. 

Powerplay Sports Ltd., 71 USPQ2d 1844, 1846 n.8 (TTAB 2004) (granting opposer’s motion to 

strike exhibits “submitted outside of applicant’s assigned testimony period”).  See also TBMP 

§ 706 (“Evidence not obtained and filed in compliance with the rules of practice governing inter 

partes proceedings before the Board will not be considered by the Board.)  Applicant’s testimony 

period ended on December 21, 2015.  (TTAB Dkt. Nos, 11, 12.)  Applicant’s Revised Testimony 

was not served until January 8, 2016, well outside her testimony period, and accordingly both 

new Exhibit D and the corresponding paragraph 7 in the affidavit should be stricken. 

 Additionally, Exhibit D to Applicant’s Revised Testimony violates the Parties’ Joint 

Stipulation Regarding Testimony and Trial Procedures.  (TTAB Dkt. Nos, 11, 12.)  In the Joint 

Stipulation, the parties agreed that evidence submitted during the parties’ respective testimony 

periods “shall be limited to those documents that were produced by either party during 
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discovery . . . except that updates to either parties’ websites may be introduced into evidence if 

such update did not exist prior to the close of discovery.”  (TTAB Dkt. No. 11 at 1).  Neither 

party produced the screenshots included in Exhibit D to Applicant’s Revised Testimony during 

discovery, and as explained below the websites www.ovashirt.com and www.ooooops.co.uk are 

not A&F websites.  (Bradley Decl. ¶ 3.)  Accordingly, Exhibit D to Applicant’s Revised 

Testimony is further inadmissible under the parties’ stipulated procedures.     

Should the Board decide to admit new Exhibit D to Applicant’s Revised Testimony,  

A&F respectfully requests that the Board then also admit and consider A&F’s response to this 

new exhibit contained herein and in the Declaration of Jessica Bradley being submitted with 

A&F’s Reply Brief.  As the parties previously stipulated, the Internet websites through which 

A&F sells goods bearing Opposer’s Mark are www.abercrombie.com and 

www.abercrombiekids.com.  (TTAB Dkt. No. 13, Joint Stipulated Fact No. 18.)  As 

demonstrated by WHOIS records, the websites www.ovashirt.com and  www.ooooops.co.uk are 

not A&F websites, and the products offered for sale on these websites are not A&F products.  

(Bradley Decl. ¶¶  4-5, Exs. 2-3.) 

II. Other Procedural Issues 

A. Applicant’s Affidavit 

In the cover letter served with Applicant’s Revised Testimony, Ms. Schnittger stated that 

she was submitting an “[a]ffidavit sworn to and subscribed by Applicant before a Notary Public.”  

However, the documents served on A&F’s counsel did not contain any such sworn and notarized 

affidavit.  (Bradley Decl. ¶ 2.)  Upon reviewing the USPTO’s online TTAB files for this matter, 

A&F discovered that Applicant’s Revised Testimony entered into the TTAB record on January 

15, 2016, included a one page notarized affidavit that was filed with the TTAB with Applicant’s 

Revised Testimony (TTAB Dkt. No. 23, p. 2), but was not served on A&F.  (Bradley Decl. ¶  2, 
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Ex. 1.)  The Board requires that “[e]very document filed in an inter partes proceeding before the 

Board . . . must be served by the filing party upon every other party to the proceeding.”  TBMP 

§ 113.01.  Applicant’s Revised Testimony fails to meet this requirement because she did not 

serve the notarized affidavit on A&F.   

B. Exhibits A, B and C 

 Applicant served a CD-ROM  with Applicant’s Revised Testimony to purportedly show  

the date and time she accessed images on the Internet.  (See TTAB Dkt. No. 23, Revised 

Testimony Affidavit ¶ 4.)  Applicant’s CD-ROM is inadmissible because the Board requires that 

“all submissions should now be made on paper or through ESTTA.”  TBMP § 106.03.  “The 

rules which previously permitted submissions on CD-ROM have been revoked.”  TBMP § 

106.03.  Accordingly, the Board has stricken evidence submitted by CD-ROM or similar media. 

Hunter Industries, Inc. v. Toro Co., 110 USPQ2d 1651, 1654 (TTAB 2014) (granting a motion to 

strike exhibits submitted via a flash drive because the Board “does not allow for submission of 

materials on flash drive or compact disk); Fair Isaac Corp. v. Consumerinfo.com, Inc., 78955572, 

2013 WL 5655833, at *2 (Sept. 30, 2013) (holding that because evidence submitted on CD-

ROM was “not filed on paper or by electronic means as required under the operative Trademark 

Rule, they have not be[en] considered in this decision”).   

A&F maintains its objection to page 5 of Exhibit A because it still contains only 

inadmissible Google search results.  See TBMP § 704.08(b) (“Internet search summaries, which 

essentially are links to the website pages, are not admissible by notice of reliance.”) The top of 

page 5 clearly states “moose antler world book - Google Search” and the page just displays a  list 

of images with links running down the left side of the page.  The Board has held that such search 

results are inadmissible.  Edom Laboratories Inc. v. Lichter, 102 USPQ2d 1546, 1550 (TTAB 
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2012) (holding that a search summary is inadmissible because it merely offers links to 

information not otherwise of record).  

 A&F notes that Applicant appears to have typed dates onto the screenshots she served as 

Exhibits A, B, C and D with Applicant’s Revised Testimony.  While the addition of a typed date 

appears to technically meets the procedural requirement of including a date on material from the 

Internet, A&F reserves the right to assert substantive objections to such exhibits including but 

not limited to authenticity, hearsay, and/or lack of probative value with its trial brief.   

III. Conclusion 

For the foregoing reasons, A&F respectfully requests that A&F’s motion be granted and 

that (1) Exhibit D and corresponding paragraph 7 in Applicant’s Revised Testimony be stricken, 

(2) Applicant be reminded to serve all documents filed with the Board on A&F (3) Page 5 of Ex. 

A be stricken, and 4) that the purported evidence submitted only via the CD-ROM served with 

Applicant’s Revised Testimony be stricken.   

 

  

Dated: January 28, 2015  Respectfully submitted, 

 

By: _/Jessica D. Bradley/___ 

Susan M. Kayser 

Jessica D. Bradley 

JONES DAY 

51 Louisiana Avenue, NW 

Washington, DC 20001 

(202) 879-3939 

skayser@jonesday.com 

jbradley@jonesday.com 

 

Attorneys for Opposer 

Abercrombie and Fitch Trading Co. 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and complete copy of the foregoing Reply Brief in Support of 

Opposer’s Motion to Strike has been served on Applicant, Isabella Elisabeth Schnittger, on 

January 28, 2016, via email at isartdesign7@aol.com and myreddear@aol.com pursuant to the 

agreement of the parties. 

______/Allison E. Prevatt/_______ 

 

 

Attorney for Opposer 

Abercrombie and Fitch Trading Co. 
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UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

ABERCROMBIE AND FITCH TRADING CO., 

Opposer, 

§ 

§ 

§ 

§ 

 

v. 

SCHNITTGER, ISABELLA ELISABETH 

§ 

§ 

§ 

§ 

Opposition No. 91218738 

Applicant. § 

§ 

 

 

DECLARATION OF JESSICA D. BRADLEY 

 I, Jessica D. Bradley, declare and state as follows: 

1. I am a partner in the law firm of Jones Day, counsel for Opposer, Abercrombie & 

Fitch Trading Co. (“A&F”).  I submit this declaration in support of A&F’s Motion to Strike 

Applicant’s Testimony Affidavit and Exhibits A, B & D.  The matters referred to in this 

declaration are based upon my personal knowledge, and/or when referencing documents, such 

documents were reviewed by me and where applicable, were obtained and compiled at my 

instruction by other attorneys employed by Jones Day. 

2. On January 8, 2016 Applicant Isabella Elisabeth Schnittger (“Applicant” or “Ms. 

Schnittger”) served A&F with a Revised Testimony Affidavit and exhibits (“Applicant’s Revised 

Testimony”) by mailing a package to my attention.  The Trademark Trial and Appeal Board 

(“TTAB”) entered Applicant’s Revised Testimony into its record on January 15, 2016.  When I 

reviewed Applicant’s Revised Testimony entered into the TTAB record I discovered that 

Applicant filed a one page notarized affidavit with the TTAB that was not served on A&F.  A 

true and correct copy of the affidavit omitted from the packaged served on A&F is attached 

hereto as Exhibit 1. 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a true and complete copy of the foregoing Declaration of Jessica D. 

Bradley has been served on Applicant, Isabella Elisabeth Schnittger, on January 28, 2016, via 

email at isartdesign7@aol.com and myreddear@aol.com pursuant to the agreement of the 

parties. 

____/Allison E. Prevatt/____ 

       Allison E. Prevatt 
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AFFIDAVIT 

Greenville County 

State of South Carolina 

I, Isabella Schnittger, a resident of Greenville County South Carolina 
duly swear the following evidence submitted in the proceeding 

Opposition 91218738 of Abercrombie and Fitch is true to the best of my 
belief and opposes the Motion to Strike: 

1. All the testimony I have given in this case and all the exhibits 
submitted I swear under oath was given as true and correct to the 
best of my knowledge and belief. 

2. I now resubmit such evidence with this affidavit as sworn to be 
true and correct to the best of my knowledge and belief. 

3. I have obtained the details and missing dates for the exhibits and 
links for Exhibit A as to search engines and submit them as well. 

4. The information given is easily inspected and can be verified by 
the examiner based on the information already submitted. 

ＭＭｾ ｾ ｾＬｩｦ ｨ｡Ｚ［｟＠ ｾＯＬＰＺＭＭ
lsabella Elisabeth Schnittger 

Date: v/'/tl?/ Ztf4#' 

Sworn to before me this Ｎ ｊＮ ｾｾ＠ day of January, 2016, Isabella Elisabeth 
Schnittger appeared before me and signed this affidavit with attached 
exhibits ｡ ｾ ･ｲ＠ ide tifying herself to me as the affiant. 

,,,, .. ,,,,, •+' ,, ,, , 
,,, oE. LO.t ,,, 

........ ,,,,-<.. ••••••• ,, ｾＬＬ＠
.... ｾＺｶＮ＠ • , ' •• ·· · 441 

: "j : ＢｯｲｾＬＮＮﾷＮ＠ 0 ｾ＠- • • fP -

: ; -·- : = : : ｾ＠ : = 
tary Public for South Carolina 

-;. ... 1:11"""'..,.. ... : 
#If Ｎｾｾ＠ ..... 

Ｌｾ＠ ., ..... ,, ·· ...... · ｾ Ｎ＠ , .... 

Greenville County 

Commission expires: 

,, ,,._,.,.._.,,.. ｾ＠ ,, 
'I I "-""""'. \ \' 

'''"'"''' 
My Commission Expires 

April 7, 2021 
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1/26/2016 Whois Lookup & IP | Whois.net

https://www.whois.net/ 1/1

Type here for whois, domain and keyword results 

Your Domain Starting Place...

Domain name:
ooooops.co.uk

Registrant:
Agg Stephen

Registrant type:
Unknown

Registrant's address:
31 moors avenue,Gloustershire,Cheltenham Gl519eb,UK
Gloustershire
Cheltenham
GL51 9EB
United Kingdom

Data validation:
Nominet was able to match the registrant's name and address
against a 3rd party data source on 14­Oct­2014

Registrar:
1api GmbH [Tag = 1API­DE]
URL: http://www.1api.net

Relevant dates:
Registered on: 14­Oct­2014
Expiry date: 14­Oct­2016
Last updated: 24­Sep­2015

Registration status:
Registered until expiry date.

Name servers:
f1g1ns1.dnspod.net
f1g1ns2.dnspod.net

WHOIS lookup made at 20:18:29 26­Jan­2016

­­ 
This WHOIS information is provided for free by Nominet UK the
central registry
for .uk domain names. This information and the .uk WHOIS
are:

Copyright Nominet UK 1996 ­ 2016.

You may not access the .uk WHOIS or use any data from it
except as permitted
by the terms of use available in full at
http://www.nominet.uk/whoisterms,
which includes restrictions on: (A) use of the data for
advertising, or its
repackaging, recompilation, redistribution or reuse (B)
obscuring, removing
or hiding any or all of this notice and (C) exceeding query rate
or volume
limits. The data is provided on an 'as­is' basis and may lag
behind the
register. Access may be withdrawn or restricted at any time. 

WHOIS LOOKUP

ooooops.co.uk is already registered*

 
COPYRIGHT © 1999­2015 SITEMAP  |  PRIVACY POLICY  |  TERMS AND CONDITIONS

* NTT America endeavors to make the domain name availability search process reliable; however, NTT America does not guarantee availability of domain names or the accuracy or security of the WHOIS system. There are several factors that could
cause a WHOIS.NET query to incorrectly display that a currently registered domain is available. Regardless, if a domain name is already registered, WHOIS.NET will not be able to register the domain or gain possession of the registration from the
current registrar without the permission of the current owner. The registration process is not complete until the domain name requested by you has been registered in your name with the appropriate registry. Because there are delays in the actual
registration of a domain name with the appropriate registry, NTT America is not responsible if domain names requested by you are actually registered to third parties. Registration of the domain name through NTT America is not complete until you

receive the final confirmation e­mail from NTT America. All registrations through NTT America are subject to NTT America's Global Terms and Conditions.

javascript:followThrough('9566a5f2-33ab-4c52-a562-c9aac5e1634a')
javascript:doResultsDomainSearch()
https://www.whois.net/default.aspx
https://www.whois.net/sitemap.aspx
http://www.us.ntt.com/
https://www.whois.net/privacy.aspx
https://www.whois.net/terms.aspx
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1/26/2016 Whois Lookup | Domain Availability ­ Registration Information ­ GoDaddy

https://who.godaddy.com/whoisstd.aspx?domain=ovashirt.com&prog_id=GoDaddy&k=GlSYIug3M%20ASiZpPh%20TIvsLLyIvLQ5R58hNyejwNdAoJJXCoHh… 1/2

WHOIS search results for:

OVASHIRT.COM
(Registered)

Domain Name: OVASHIRT.COM
Registry Domain ID: 1986912964_DOMAIN_COM­VRSN
Registrar WHOIS Server: whois.godaddy.com
Registrar URL: http://www.godaddy.com
Update Date: 2015­12­12T08:33:30Z
Creation Date: 2015­12­12T08:33:30Z
Registrar Registration Expiration Date: 2016­12­12T08:33:30Z
Registrar: GoDaddy.com, LLC
Registrar IANA ID: 146
Registrar Abuse Contact Email: abuse@godaddy.com
Registrar Abuse Contact Phone: +1.4806242505
Domain Status: clientTransferProhibited http://www.icann.org/epp#clientTransferProhibited
Domain Status: clientUpdateProhibited http://www.icann.org/epp#clientUpdateProhibited
Domain Status: clientRenewProhibited http://www.icann.org/epp#clientRenewProhibited
Domain Status: clientDeleteProhibited http://www.icann.org/epp#clientDeleteProhibited
Registry Registrant ID: 
Registrant Name: Mary Spark
Registrant Organization: 
Registrant Street: Chen zheng dong lu
Registrant City: lijiang
Registrant State/Province: yunnan
Registrant Postal Code: 674100
Registrant Country: CN
Registrant Phone: +86.1865210984
Registrant Phone Ext:
Registrant Fax: 
Registrant Fax Ext:
Registrant Email: z­alt@hotmail.com
Registry Admin ID: 
Admin Name: Mary Spark
Admin Organization: 
Admin Street: Chen zheng dong lu
Admin City: lijiang
Admin State/Province: yunnan
Admin Postal Code: 674100
Admin Country: CN
Admin Phone: +86.1865210984
Admin Phone Ext:
Admin Fax: 
Admin Fax Ext:
Admin Email: z­alt@hotmail.com
Registry Tech ID: 
Tech Name: Mary Spark
Tech Organization: 
Tech Street: Chen zheng dong lu
Tech City: lijiang
Tech State/Province: yunnan
Tech Postal Code: 674100
Tech Country: CN
Tech Phone: +86.1865210984
Tech Phone Ext:
Tech Fax: 
Tech Fax Ext:
Tech Email: z­alt@hotmail.com
Name Server: KANYE.NS.CLOUDFLARE.COM
Name Server: TEGAN.NS.CLOUDFLARE.COM
DNSSEC: unsigned
URL of the ICANN WHOIS Data Problem Reporting System: http://wdprs.internic.net/
>>> Last update of WHOIS database: 2016­01­26T20:00:00Z <<< 

For more information on Whois status codes, please visit
https://www.icann.org/resources/pages/epp­status­codes­2014­06­16­en

The data contained in GoDaddy.com, LLC's WHOIS database,
while believed by the company to be reliable, is provided "as is"

NameMatch Recommendations

GoDaddy.com NameMatch has found similar domain names related to your search.
Registering multiple domain names may help protect your online brand and enable you to
capture more Web traffic, which you can then direct to your primary domain.

Domains available for new registration:

Alternate domains

ovashirt.net $11.99SAVE!

ovashirts.com $12.99SAVE!

ovashirt.org $7.99SAVE!

ovashirt.clothing $39.99

ovashirt.info $2.99SAVE!

ovashirt.guru $39.99

ovashirt.club $9.99

ovashirt.co $9.99SAVE!

Learn more about

Private Registration ? Deluxe Registration ?

Business Registration ? Protected Registration ?

*PLUS ICANN FEE OF $0.18 PER DOMAIN NAME YEAR.

**.CA domain names will be registered through Go Daddy Domains Canada, Inc., a CIRA certified registrar.

Domain already taken?

Enter Domain Name SEARCH

ADD TO CART

Is this your
domain? GO

Add hosting, email and more.

Want to buy this
domain? GO

Get it with our Domain Buy service.

All Products 

Help  Sign In 

https://ch.godaddy.com/
https://my.godaddy.com/
https://ar.godaddy.com/
https://nl.godaddy.com/
https://www.godaddy.com/pro
https://sg.godaddy.com/
https://ie.godaddy.com/
https://id.godaddy.com/
https://tr.godaddy.com/
https://au.godaddy.com/
https://br.godaddy.com/
https://gateway.godaddy.com/
https://nz.godaddy.com/
https://za.godaddy.com/
https://cart.godaddy.com/basket.aspx
https://sso.godaddy.com/
https://www.godaddy.com/getonline/getonline.aspx?p4p=confusing
https://dk.godaddy.com/
https://pt.godaddy.com/
https://ch.godaddy.com/fr
https://ca.godaddy.com/
https://pk.godaddy.com/
https://dcc.godaddy.com/
https://at.godaddy.com/
https://mx.godaddy.com/
https://be.godaddy.com/fr
https://www.godaddy.com/domainaddon/private-registration.aspx?prog_id=GoDaddy&ci=44569
https://fi.godaddy.com/
https://pe.godaddy.com/
https://www.godaddy.com/domainaddon/deluxe-registration.aspx?prog_id=GoDaddy&ci=44571
https://de.godaddy.com/
https://sso.godaddy.com/account/create?realm=idp&app=whois&ssoreturnpath=%3Frealm%3Didp%26app%3Dwhois%26path%3Dwhoisstd.aspx
https://ph.godaddy.com/
https://se.godaddy.com/
https://hk.godaddy.com/en
https://no.godaddy.com/
https://www.godaddy.com/
https://sso.godaddy.com/account/reset?action=submit&app=www&realm=idp
https://mya.godaddy.com/
https://pl.godaddy.com/
https://ch.godaddy.com/it
https://cl.godaddy.com/
https://co.godaddy.com/
https://uk.godaddy.com/
https://fr.godaddy.com/
https://be.godaddy.com/
https://ph.godaddy.com/fil
https://www.godaddy.com/help
https://www.godaddy.com/es
https://ca.godaddy.com/fr
https://my.godaddy.com/ms
https://login.secureserver.net/
https://www.godaddy.com/domainaddon/protected-registration.aspx?prog_id=GoDaddy&ci=44573
https://www.godaddy.com/domainaddon/business-registration.aspx?prog_id=GoDaddy&ci=44570
https://it.godaddy.com/
https://in.godaddy.com/
https://es.godaddy.com/
https://mya.godaddy.com/
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